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STATE OF ILLINOIS
Pollution Control Board

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN TF[E MATTER OF: )

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulemaking— liST)
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE732 1)

INTHE MATTER OF:

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734

To: DorothyM. Gunn, Clerk Ms. Marie E. Tipsord
Illinois Pollution ControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100W.Randolph,Suite 11-500 100 WestRandolph,Suite11-500
Chicago,Illinois 60601 Chicago,IL 60601

NOTICE OF FILING

PLEASE TAKE NOTICEthat on May 3, 2004,I filed with theClerk of theIllinois
PollutionControlBoard, an original andnine (9) copiesof a RESPONSEOF PROFESSIONALS
OF ILL[NOIS FOR THE PROTECTIONOFTHE ENVIRONMENT (“PIPE”) TO ILLINOIS
ENVIRONMENTAL PROTECTIONMOTION FOR EMERGENCYRULEMAKING, copies
ofwhich areherewithserveduponyou.

C’ (~ A “~~
Claire A. Manning,Attorney ) ~ç’

CLAIRE A. MANNING
Posegate& Denes,P.C.
I II N. Sixth Street,Suite200
SpringI~ield,Illinois 62701
(217) 522-6152
(217)522-6184(FAX)
claire(2j~posegate-dcnes.coni
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CLERK’S OFFICE

MAY U 32004

STATE OF ILLINOIS
Pollution Control Board

The undersigned,beingduly sworn, statesthat a trueandcorrectcopyof the foregoing
NOTICE OF FILfNG, togetherwith a copyof RESPONSEOF PIPETO AGENCY’S
EMERGENCY RULEMAKING, was servedon the individualsas listedbelow, by mailing the
samevia the UnitedStatespostalservice,Springfield, Illinois on May 4, 2004:

Gina Roccaforte
Kyle Rominger
IEPA
1021 NorthGrandAve. East
P.O. Box 19276
Springfield,IL 62794

ThomasG. Safley
Hodge,Dwyer, Zeman
3150RolandAvenue
P.O. Box 5776
Springfield, IL 62705

William G. Dickett
Sidley,Austin, Brown & Wood
BankOnePlaza
10 SouthDearbornStreet
Chicago,IL 60603

BarbaraMagel
Karaganis& White, Ltd.
414 North OrleansSt.,Suite810
Chicago,IL 60610

Bill Fleischli
Illinois PetroleumMarketersAssociation
112 WestCookStreet
Springfield, IL 62704

JoeKelly, PP
UnitedScienceIndustries,Inc.
P.O. Box 360
6295 EastIllinois Highway 15
Woodlawn, IL 62898-0360

RobertA. Messina,GeneralCounsel
Illinois EnvironmentalRegulatoryGroup
3150RolandAvenue
Springfield, IL 62703

KennethJames
CarisonEnvironmental,Inc.
65 E. WackerPlace,Suite 1500
Chicago,IL 60601

Lisa Frede
ChemicalIndustryCouncilof IL
2250 E. DevonAve., Suite239
DesPlaines,IL 60018

CarolynS.Hesse
Barnes& Thornburg
I NorthWackerDrive, Suite4400
Chicago,IL 60606

MichaelW. Rapps
RappsEngineering& Applied Science
821 S. Durkin Drive
P.O.Box 7349
Springfield,IL 6279107349

Joel J. Sternstein
Office of the AttorneyGeneral
EnvironmentalBureau
188 WestRandolph,

20
1h Floor

Chicago,IL 60601

Torn Hcrlachcr
HerlacherAngletonAssociates,LLC
8731 BluftRoad
Waterloo,IL 62298
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.1 cim lbr Goodman
1—lerlaclier An’~letonAssociates
522 BelleStreet
Alton, IL 62002

JamesE. Fluff. PE
l-Iuff& Huff, Inc.
512W. BurlingtonAve., Suite 100
LaGrange,IL 60525

ScottAnderson
Black & Veatch
101 N. WackerDr.,Suite 1100
Chicago,IL 60606

MelanieLoPiccolo.Office Manager
Marlin Environmental,Inc.
1000 WestSpringSt.
SouthElgin, IL 60177

BrianPorter
Terracon
870

40
th Avenue

Bettendorf,IA 52722

JonathanFurr, GeneralCounsel
illinois Dept. of NaturalResources
OneNaturalResourcesWay
Springfield, IL 62702

JoeKelly, VP Engineering
EcoDigitalDevelopmentLLC
P.O.Box 360
6295 EastIllinois Highway 15
Woodlawn, IL 62898

Glen Lee, Manager
WendlerEngineeringServices,Inc.
1770 WestStateSt.
Sycamore,IL 60178

A.J. Pavlick
GreatLakesAnalytical
1380 BuschParkway
Buffalo Grove, IL 60089

JosephW. Truesdale,PE
CSD EnvironmentalServices
2220 Yale Blvd.
Springfield, IL 62703

Ron Dye, President
COREGeologicalServices,Inc.
2621 Monetga,SuteC
Springfield, IL 62704

MonteNienkerk
ClaytonGroupServices,Inc.
3140 Finley Road
DownersGrove, IL 60515

Kurt Stepping
PDC Laboratories
223 1 W. Altorfer Drive
Peoria,IL 61615

ThomasM. Guist, PE
Atwell-Hicks, Inc.
940 E. Diehl Road,Suite100
Naperville,IL 60563

JeffWienhoff
CW3M Company,Inc.
701 S. GrandAve. West
Springfield,IL 62704

JarrettThomas,V.P.
SuburbanLaboratories,Inc.
4140Litt Drive
Hillside, IL 60162

Dan King
United ScienceIndustries,Inc.
6295 EastIllinois Highway 15
Woodlawn, IL 62898

RichardAndros, PP
EnvironmentalConsulting&

Engineering,Inc.
551 RooseveltRd., #309
GlennEllyn, IL 60137
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Ten’enc.cW. Dixon
MACTEC Engineering& Consulting,Inc.
3901 N. Industrial Road
Peoria,IL 61615

SteveGobelman
Illinois Dept. of Transportation
2300DirksenParkway
Springfield,IL 62764

Collin W. Gray
SEECOEnvironmentalServices,Inc.
7350DuvonDrive
Tinley Park, IL 60477

GeorgeMoncek
UnitedEnvironmentalConsultants
119 F. PalatineRoad,Suite 101
Palatine,IL 60067

David Rieser
McGuire WoodsLLP
77 W. Wacker,Suite4400
Chicago,IL 60601

Tina Archer
Greensfelder,Hernker& Gale
10 S. Broadway,Suite2000
St. Louis,MO 63104

Eriti Curley
MidwestEngineeringServices,Inc.
4243 W. 166)11 St.
OakForest,IL 60452

KenMiller, RegionalManager
AmericanEnvironmentalCorp.
3700 W. GrandAvenue,SuiteA
Springfield, IL 62707

RussGoodiel
Applied EnvironmentalSolutions,Inc.
P.O.Box 1225
Centralia,IL 62801

Daniel Goodwin
SecorInternational,Inc.
400 BrunsLane
Springfield,IL 62702

Eric Minder
Caterpillar,Inc.
100N.E. Adams St.
Peoria,IL 61629

Daniel Caplice
K-Plus Environmental
600 W. VanBurenSt.,Suite 1000
Chicago,1 60607

(-~-.~‘ ~

SUBSCRIBEDAND SWORNto beforeme this 4111 dayof

CLAIRE A. MANNING
Ill N. Sixth Street.Suite200
Springfield, Illinois 62701
(217)522-6152
(217)522-6184(FAX)
ekIl reC~i~poscitatc-dcncs.com

OFFICIAL
DEBORAH D. COOPER ~

~ NOTARV PUBLIC. STATE OF ILLINOIS
~ MV COMMII)SION EXPIRES 1 1-2~2OO5~

/
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IN THE MATTER OF:

PROPOSEDAMENDMENTS TO: R04-22 -

REGULATION PETROLEUMLEAKING ) (Rulemaking— UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732

1NTF{E MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUM LEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

RESPONSEOF PROFESSIONALS OF ILLINOIS FOR THE PROTECTION OF THE
ENVIRONMENT (“PIPE”) TO ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY’S MOTION FOR EMERGENCY RULEMAKING

NOW COMESthe Professionalsof Illinois for the Protectionof the Environment

(“PIPE”) by andthroughits attorneyClaireA. Manning, and,objectsto theIllinois Environ-

mentalProtectionAgency’s (“Agency”) Motion that the BoardadoptrevisedPart732 andcreate

new Part734 on an emergencybasis.

First, PIPEappreciatesthat a processneedsto bedevelopedwhich effectively,effi-

ciently, expeditiouslyandfairly reviews work pUn budgetsand submittalsfor reimbursement

from the undergroundstoragetankfund. That reviewshouldbe baseduponactualcosts,indus-

try standards,documentedexpenditures,scopeof work andbudgetandprojectplanpresentations

which arecertifiedby licensedprofessionalengineersandgeologistsas requiredby the Illinois

EnvironmentalProtectionAct (“Act”), 415 ILCS 5/1 Ct. seq., andcorrespondingBoardrules.

As is most likely evident to the Board, becauseof the significant increasein undergroundstorage

p.8
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tank appeals,therehasbeena liOtiCcabIc breakdownin (lie woi’kabi lity of the reimbursement

programin the last few years. That breakdownresultsfrom various factors,and PIPEsubmits

thatchangesin the Agency’sadministrationof the programoverthe courseof the last several

yearsareat the heartof thosefactors.

First, the Agencybeganthe routine utilization of a“rate sheet”which PIPE maintains

that wasdevelopedin an arbitraryfashionandwithout public promulgation,inconsistentwith

the EnvironmentalProtectionAct (“Act”) andthe AdministrativeProceduresAct. 5 ILCS 10/5

Second,theAgencyhasdiscontinuedaffordinganydeferenceor considerationto the certifica-

tions of the licensedprofessionalengineerand geologiststhat arerequiredby the Act. Third,

insteadof reviewingaportionof the varioustypesof budgets,plansandotherclaims for reim-

bursement,as contemplatedby the Act (see415 ILCS 5/57.2(c),the Agencyreviewseachand

everysubmittal,at variousdifferentdecision-makingpointsand,as aresult, theAgency’sLUST

Unit hasgrownsubstantially.Fourth,thereis no longeranycommunication,written or other-

wise,from the Agencyto the requestorregardingthe Agency’s reasonsfor amendmentof budg-

etsor denialof costs. Finally, themostrecentstatutorychanges,madewell over two yearsago,

haveneverbeenincorporatedinto regulatorylanguageand, accordingly,the proceduraladmini-

stration of the LUST programpursuantto thesechangeshasneverbeensubjectto public com-

ment or Board review— until now.

Now, after yearsof operatingthe programwithout public rulemaking,the Agencymoves,

without citing anylegalauthority, that the Boardadopttheseimportantrules,againwithout pub-

lie review, in wholesaleandemergencyfashion. The Boardshouldresistthis particulareffort

andallow this importantrulemakingto proceedin. regularandexpeditiousfashion,with all the

public participationandBoardoversightcontemplatedby the Act.

.3
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In order Lu ensurethat the reimbursementprocessworksas intendedby the underground

storagetanklegislation,PIPE is participatingin the Board’srulemakingdocketedas R04-22and

R04-23. Incorporatedas a not-for-profitprofessionalassociationon April (5, 2004,PIPEis an

associationof professionals(engineers,geologistsandotherprofessionals),businesses,andcon-

tractorswho areemployedor contractedto remediate,protectandenhancethe environmentand

protecthumanhealtharid safety. The membershipconsistsof professionalconsultants,engi-

neers,laboratories,contractorsandotherstakeholdersvital to the remediationof LUST incidents

in Illinois. Already, a greatnumberof thebusinesseswho arecontractedby ownersarid opera-

tors of leakingundergroundstoragetanksitesto rernediatethosesites,many of which appeared

at theBoard’sfirst hearingin thismatter,aremembersof PIPE.

PIPEdesiresto cooperatewith theAgencyin aneffort to establisha methodologyfor the

Agency’sreviewof costsassociatedwith leakingundergroundstoragetanks. Bothpartieshave

recentlyhadthe opportunityto meetandsharetheir respectiveconcernsand, importantly,their

commitmentto amutualgoal: making the bestuseofthe resourcesof the fund, so that LUST

sitescan continueto be remediatedandIllinois’ environmentcancontinueto beprotectedand

enhanced.PIPE is interestedin anexpeditiousandfair reimbursementprocess,onethat recog-

nizesboth the reasonablenessof theactual costsassociatedwith remediation,as well as a defer-

encethatshouldbe affordedtheprofessionaljudgmentthat is inherentin the professionalengi-

neer’sor geologist’scertification requiredby the Act andBoardrules.

PIPEis working with the Agency towardthat end. PIPE’sunderstanding,as aresultof

its discussionswith the Agency, is that the Agencywill be askingthe Board to refrain from act-

ing ot~this emergencyMotion pendingfurtherdiscussions,PIPEhasindicateda continuedwill-

ingnessto discuss,to the extentit may be deemednecessary,an interim agreedapproachto the

3

Printed nit Recycled Puper in aecordanec wilIt 15 II. ,\dm. Code 11)1.21)2 and l()L.
302

(g)



M~ 03 04 O3:28p Posegate & IJenes 2175226184 p.3

review ol’ LUST reimbursementclaimsuntil a rule canbe formally promulgatedby the Board.

Theseefforts shouldnai-row the issuesandcontroversycurrentlybeforethe Boardandallow tile

ruicmakmgto proceedmoresmoothly. Nonetheless,PIPEobjectsto the Agency’sspecificre-

questfor emergencyrulemakingin this mattersince,with all duerespect,any“emergency”is of

theAgency’sown making: aresultof its routineapplicationof an arbitrary“rate sheet”andits

avoidanceof public rulemaking.

Recently,theBoardadmonishedthe Agency for utilizing theratesheetwithout promul-

gatingit as a rule. In Illinois AyesOil Companyv. Illinois EnvironmentalProtectionAgency

(Avers “.) (PCB03-214, April 1, 2004),the Boardconsidereda contestedreimbursementissue,

wherethe AgencydeniedAyers a substantialpart of its requestedreimbursement,baseduponthe

Agency’sapplicationof its “rate sheet”andconcomitant“reasonableness”determination. At

hearing,witnessesfor CSD Environmental(theremediationcompanyresponsiblefor theAyers

site andnow amemberof PIPE)credibly testifiedas to thereasonablenessof its remediation

projectandrelatedcosts. While the Boardopinedthat the Agency’s ratesheetwasinvalidly

promulgated,theBoardnonethelessconsideredtheAgency’sapplicationof theratesheetas the

Agency’s interpretationof “reasonableness.”The Board’sdecision,which costthe petitioner

moreto pursuethanthe actualdollar amountin dispute,in essence-declaredthat the positionof

CSD Environmentalwasmorereasonablethanthat of the Agency.

On January22, 2003,CW3M Company,Inc., anotherenvironmentalremediationcom-

panyandalso flOW a memberof PIPE, filed suit in SangamonCounty seekingto enjoin the

Agency from its standarduseof a ratesheetto determine“reasonableness”of remediationand

relatedcostsunderthe Act. The matterwas not hearduntil April 21, 2004and,upon tile motion

of tile Agency,tile court declaredthe mattermoot becauseof the Board’sdecisioniiiAvcrs.

4
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Nonctheless,the court admonishedthe Agencyto discontinuethe useof a standardrate sheetthat

hadnot beenpromulgatedas a rule. SeeCW’M’ Company,Inc. v. Illinois EnvironmentalProtec-

tion Agency,Circuit Court of SangarnonCounty,NO. 03-MR-0032(April 21, 2004).

Basedin largepart upon tile above-referencedchallengesto the Agency’suseof therate

sheetas a “rule” regarding“reasonableness,”the Agencynow seeksto havethe Boardpromul-

gateits proposedrule as an emergencyrule. In supportthereof,the Agency asserts:“Without

theratesheet,the Illinois EPA lacksastandardmethodologyfor determiningwhetherthe costs

submittedfor approvalin budgetsandapplicationsarereasonable.A standardmethodologyfor

determiningthereasonablenessof costsis includedin the proposedrulescurrentlybeforethe

Board.” (SeeAgencyMotion atpage2).

Thus,while the AgencyhasbeenreviewingLUST fund claimsfor well overten years,

certainlyprior to theroutineuseof an establishedratesheet,the Agencynow seeksthe Board’s

immediateblessingof theuseof its ratesheet,now incorporatedinto regulatorylanguage,via

this Motion for EmergencyRulemaking. PIPEstronglyobjectsto the Board’ssanctioningof this

ratesheetby incorporatingit into formal Illinois administrativeregulationfor variousreasons.

First andforemost,Illinois caselawis clear: a stateagencycannotcreateits own emer-

gencyandthen, in justification of emergencyrulemaking,assertthe existenceof a situationthat

“reasonablyconstitutesathreatto the public interest,safety,or welfare.” See5 ILCS100/5-45;

SennParkNursingCenter v. Miller, 104 Ill. 2d 169,83111.Dec.609, 470N.E. 2d 1029 (1984).

Seealso, Citizen~‘for a BetterEnvironmentv. Illinois Pollution ControlBoard, 152 Il1.App.3d

105, 105 Ill. Dec.297, 504 N.E.2d 166 (1st. Dist. 1987): “the needto adoptemergencyrules in

order to alleviatean administrativeneed,which,by itself, doesnot threatenthepublic interest,

safetyor wcl fare, doesnot constitutean “emergency.” The policy reasonsunderlyingthis case-

5
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law areclear: governmentshouldnot be ableto createits own emergencyandthenusethat

emergencyas ajustificationto administerits programin a way that foreclosesLegitimateand re-

quiredpublic input. In thiscase,thosepolicy reasonsareevenmoreevidentbecauseit is tile

very foreclosureof the right to participatethat herecreatesthe claimedemergency.

Further,while the Agencyclaimsthat it needsan “emergency”fix becauseit can’t utilize

it’s ratesheet,the fix it seekswoulddeletelongstandingregulatorylanguage(in Part732) and

addan entirelynew Part734— all justified by a selfcreatedemergencyand all without the requi-

site public participation. Evenif the “fix” is limited to allowingthe Agency to use its proposed

rates(e.g., SubpartH), as it claimsis necessary,such“fix” will only serveto create,not dissi-

pate,havoc. This is sobecause,as is likely clearto the Boardfrom its first-hearingin this pro-

ceeding,PIPEmembersseriouslydisputethe Agency’s claimthat the proposalbeforetheBoard

is reflectiveof astandardmethodologyfor determiningthereasonablenessof costs. For the

Boardto sanctiontheserates,withoutpublic input andBoardreview,evenin emergencyfashion,

is for theBoardto legitimize the veryratesthat PIPEmaintainshavebeenarbitrarily established.

Sincethathearing,PIPEhasbecomeawareof furtherinformation,which it plansto pre-

sentat the Board’snexthearing,which furtherunderminesthe claimedmethodologyandreason-

ablenessof the Agency’sproposedreimbursementratesin thisrulemaking.On the eveof the

CW3M courthearingin SangamonCounty,the Agencyfinally respondedto anFOIA request

that had previouslybeendenied. (Thedenialwasone of theissuesbeforethe court that, as a re-

sult of the Agency’sbelatedresponse,wasalsodeclaredmoot.) Threeimportantdocuments

were, for the first time, releasedandhavebeenreviewedby membersof PIPE: an Agency 1.998-

1999 samplingof remediationsites;a 2003 ratesheet;anda 2004 ratesheet.

6.
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PIPEwill submitthesedocumentsas denlonstrationthat proposedSubpart11 andAppen-

dicesweredevelopedutilizing non-representativegroupOfsite rernediationsfrom as far backas

1998-1999. Eventhen,manyof the ratesin tile 2003 ratesheetare lessthan theserepresentative

amounts. Uncannily, in tile 2004 ratesheet,theyarelesserstill. Thus,while onemightpresume

that tile costof remediationandthe costof doing businessin Illinois hasrisenduring this period

of time, the rates,as determined“reasonable”by the Agency,havefallen. Simplyput, the

Agency’s ratesare not a reasonablerepresentationof the currentcostsof remediationof under-

ground storagetank sitesandshouldnot be sanctionedby theBoard, especiallyon an emergency

basis.

The Agency’sclaimthat it cannotmakedeterminationsof “reasonableness”withoutus-

ing emergencypromulgatedratesis without merit,especiallysincethe Act requiresacertifica-

tion of a licensedprofessionalengineeror geologiston virtually everycostassociatedwith

LUST reimbursement.Indeed,the Act contemplatesthe Agency’srole as beingoneof selected

“review” and“audit” of theseremediationprojectsand,while apromulgatedratesheetmaybe

helpful, it is notanecessarypro-requisiteto an Agencyapprovalof costsassociatedwith reme-

diation. To the extentthe Agencybelievesthat aconsiderationof standardizedratesis appi’opri-

ate, PIPEagreesthat suchrates,if promulgatedcorrectlyandfairly, mightwell serveto expedite

the reimbursementprocess.Whennot promulgatedfairly or correctly,however,the oppositeis

the inevitableresult. Further,therearevariousindustrypublicationsthatthe Agency reviewers

might draw from, includingRSivleans,tilat annuallypublishstandardratesfor the construction

andenvironmental’industries. However,thesepublicationsdo not appearto havebeenutilized

by the Agencyin its developmentof’ the proposalcurrentlybeforethe Board.

7
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Also, as the Boardwell knows, anyemergencyrule is only valid for 150days and,given

the controversycurrentlyevident in this rulemaking,thepromulgationof a permanentrule in 1.50

dayswould be a yeoman’sjob. Thus,unlessthe stakellolders’positionsbecomelessdivergent

quickly, anyemergencyrule would likely terminateprior to a regularrule’s promulgation. In

order to facilitate thisrulemaking,andin an attemptto createsomedegreeof harmonyin the

processingof LUST budgets,plans andreimbursementclaims, PIPEis involved in an ongoing

dialoguewith the Agency. As a resultof thosediscussions,PIPEexpectsthat the Agencywill

requestthat the Boardhold its requestfor emergencyrulemakingin abeyancesothatthe parties

mightcontinueto dialogue. The hopeis that the Agencywill presenta morepalatableproposal

to theBoard. Unlessanduntil thatoccurs,however,PIPEstrenuouslyobjectsto-theAgency’s

motion that the BoardadoptPart732andPart734 in emergencyfashion.

Respectfullysubmitted,

A -~‘

~ r—L I’ClaireA,. Manning,Attorney1 ~

CLAIRE A. IVIANNING
Posegate& Denes,P.C.
lii N. Sixth Street .

Springfield,Illinois 62705
(217)522-6152
(217) 522-6184(FAX)
clai re~posegate-dermes.com
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CLERK’S OFFICE

POSEGATE& DENES,p.c. MAY 032004
Attorneysat Law STATE OF ILLINOIS

lii North 6thSheet,Suite200 Pollution Control Board
P.O. Box 338

Springfield, IL 62705-0338

CarolHansenPosegate Telephone(217)522-6152
JaneNolanDenes Facsimile(217)522-6184

ClaireA. Manning
Of Counsel

FAX TRANSMISSION

DATE: May3, 2004
TIME: 4:30p.m.

TO: Marie Tipsord FAX NO: (312) 814-3669

FROM: Claire A. Manning FAX NO: (217)522-6184

RE: R 04-22and R 04-23

MESSAGE: Responseto Motion for EmergencyRulemaking for Filing with IPCB
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____ Overnight Delivery

Electronic Mail
Facsimileonly
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CONFIDENTIALITY NOTICE: The documents accompanying this fax transmission contain contidential information
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